TITLE 16 DEPARTMENT OF CONSUMER AFFAIRS
BOARD OF BEHAVIORAL SCIENCES
NOTICE OF PROPOSED CHANGES IN THE REGULATIONS

NOTICE IS HEREBY GIVEN that the Board of Behavioral Sciences (Board) is proposing to take
the action described in the Informative Digest. Any person interested may present statements
or arguments orally or in writing relevant to the action proposed. Written comments, including
those sent by mail, facsimile, or e-mail to the addresses listed under Contact Person in this
Notice, must be received by the Board at its office no later than 5:00 p.m. on February 16, 2009
or must be received by the Board of Behavioral Sciences at the hearing.

The Board will hold a public hearing starting at 9:00am on February 18, 2009, at the Spyglass
Inn located at 2705 Spyglass Drive, Pismo Beach, California. At the hearing, any person may
present statements or arguments orally or in writing relevant to the proposed action described in
the Informative Digest. The Board requests but does not require that persons who make oral
comments at the hearing also submit a written copy of their testimony at the hearing.

The Board, upon its own motion or at the instance of any interested party, may thereafter adopt
the proposal substantially as described below or may modify such proposals if such
modifications are sufficiently related to the original text. With the exception of technical or
grammatical changes, the full text of any modified proposal will be available for 15 days prior to
its adoption from the person designated in this Notice as contact person and will be mailed to
those persons who submit written or oral testimony related to this proposal or who have
requested notification of any changes to the proposal.

Authority and Reference: Pursuant to the authority vested by Sections 4990.16, 4990.18,
4990.20 and 4996.6 of the Business and Professions Code, and to implement, interpret, or
make specific Sections 4982(a), 4989.54(a), 4992.3(a) and 4996.6 of the Business and
Professions Code and Sections 11105(b)(10) and 11105(e) of the Penal Code, the Board is
considering changes to Division 18 of Title 16 of the California Code of Regulations (CCR) as
follows:

INFORMATIVE DIGEST / POLICY STATEMENT OVERVIEW

The Board proposes to add Section 1815 and amend Section 1886.40 of Title 16 of the CCR.
This proposed rulemaking pertains to the mandatory submission of fingerprints to the
Department of Justice (DOJ) for a state and federal level criminal offender record information
search and the ability of the Board to bring disciplinary action against a licensee or registrant
that fails to comply with the fingerprinting requirements therein.

Business and Professions Code (BPC) Section 144 requires an applicant to furnish to specified
agencies, including the Board of Behavioral Sciences (Board), a full set of fingerprints for the
purpose of conducting criminal history record checks. Additionally, this section allows the Board
to obtain and receive criminal history information from the Department of Justice (DOJ) and the
United States Federal Bureau of Investigation (FBI).

On April 1, 1992, the Board began requiring Marriage and Family Therapist, Marriage and
Family Therapist Intern, Clinical Social Worker, Associate Clinical Social Worker and
Educational Psychologist applicants to submit fingerprint cards for the purpose of conducting
criminal history background investigations through DOJ and the FBI. The fingerprinting of
applicants allows the Board a mechanism to enhance public protection by conducting a more
thorough screening of applicants for possible registration or licensure. All trainees, interns, and
registrants were required to submit a fingerprint card and processing fee with their applications.
Candidates already in the examination cycle were required to submit fingerprints by set dates



that were tied to their scheduled licensure examination. Individuals licensed before April 1,
1992 were not required to submit fingerprints to the Board.

This proposed regulation will require all Board licensees and registrants for whom an electronic

record of his or her fingerprints does not exist in the DOJ’s criminal offender record identification
database to successfully complete a state and federal level criminal offender record information

search conducted through the DOJ.

Specifically this regulation would:

o Require all licensees on or after October 31, 2009 who have not previously submitted
fingerprints to the DOJ or for whom an electronic record of the submission of the
fingerprints does not exist with DOJ, to complete a state and federal level criminal
offender record information search conducted through the DOJ before his or her license
renewal date. The purpose of this provision is to ensure the board receives criminal
background and subsequent conviction information on Board registrants and licensees
in order to protect the public from unprofessional practitioners and fully implement the
Board’s mandate to enforce the unprofessional conduct statutes of Board licensing law
(BPC 4982(a), 4989.54(a) and 4992.3(a)).

e Requires a license or registration that has been revoked to not be reinstated until the
licensee or registrant has submitted fingerprints for a criminal records search conducted
through DOJ. The purpose of this provision is to make certain that all licensees,
irrespective of licensure status, meets the fingerprinting requirements set forth in this
regulation before resuming practice with the public.

o Exempts from the requirements of this proposed regulation licensees or registrants
actively serving in the United States military. The purpose of this provision is to allow
those licensees or registrants not in active practice to only meet the requirement before
returning to active practice with the public.

e Requires licensees and registrants to retain for at least three years either a receipt
showing that he or she has electronically transmitted his or her fingerprint images to
DOJ, or for those licensees or registrants who did not use an electronic fingerprinting
system, a receipt evidencing that the licensees or registrants fingerprints were taken.
The purpose of this provision is to permit the licensee or registrant to demonstrate
compliance with the fingerprinting requirement in the event that fingerprint reports are
not processed correctly by DOJ.

¢ Requires licensees and registrants to pay, as directed by the board, the actual cost of
compliance with the fingerprinting requirements of this regulation. The purpose of this
provision is to make certain that the licensee or registrant pays the full cost of the service
provided.

o Allows the Board to take disciplinary action against a licensee or registrant if he or she
fails to comply with the fingerprinting requirements set forth in this regulation. The
purpose of this provision is to ensure compliance with this new regulation.

e Makes failure to submit fingerprints to DOJ a citable fine and allows the executive officer
of the board to assess fines not to exceed five thousand ($5,000) for each investigation
for the violation. The purpose of this provision is to better ensure compliance and



enforceability of this regulation and to further implement the Board’s authority under BPC
125.9.

e Deletes obsolete and errant citations in the authority and reference note section
following 16 CCR Section 1886.40. The purpose of this change is to update these
provisions, which have been re-numbered.

Business and Professions Code section 4990.16 states that the “protection of the public shall be
the highest priority for the board in exercising its licensing, regulatory, and disciplinary functions.
Whenever the protection of the public is inconsistent with other interests sought to be promoted,
the protection of the public shall be paramount.” The purpose of the proposed regulatory
changes is to ensure that the Board holds up its mandate to protect the public in accordance
with section 4990.16. In order to protect the public from incompetent, unethical and
unprofessional practitioners, it is necessary for the Board to be informed of past and current
criminal convictions that are substantially related to the qualifications, functions, or duties of
their professional service for which they are licensed. The unprofessional conduct statutes of
Board licensing law (BPC 4982(a), 4989.54(a) and 4992.3(a)) allows the board to deny a
license or a registration, or suspend or revoke a license of registration for unprofessional
conduct, including the conviction of a crime substantially related to the qualifications, functions
or duties of a licensee or registrant. Further, under BPC Section 4996.6, upon renewal, a
licensee is required to notify the Board whether he or she has been convicted, as defined in
BPC Section 490, of a misdemeanor or a felony. However, for those licensed before the
implementation of the Board’s fingerprint submission requirement in April 1992, the notification
of a criminal conviction relies upon the licensee or registrants self disclosure upon renewal. In
order to fully implement the unprofessional conduct statutes that requires the Board to discipline
a license or registrant that has been convicted of a crime substantially related to the
gualifications, functions, or duties of their professional service, the Board must receive all
information related to those criminal convictions.

FISCAL IMPACT ESTIMATES

Fiscal Impact on Public Agencies Including Costs or Savings to State Agencies or
Costs/Savings in Federal Funding to the State: Costs to the Board associated with this
proposed regulation for the fiscal year 2009-10 to total $658,628. Board costs
associated with this regulation for fiscal year 2010-11 would total $633,831 and for fiscal
year 2011-12 costs would total $294,275.

Nondiscretionary Costs/Savings to Local Agencies: None

Local Mandate: None

Cost to Any Local Agency or School District for Which Government Code Sections
17500 - 17630 Require Reimbursement: None

Business Impact: The Board has made an initial determination that the proposed
regulatory action would have no significant statewide adverse economic impact directly
affecting businesses, including the ability of California businesses to compete with
businesses in other states.

AND

The following studies/relevant data were relied upon in making the above determination:
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There would be no costs to businesses to comply with this regulation. This proposed
regulation would only affect individuals for whom an electronic record of his or her

fingerprints does not exist in the DOJ criminal offender record identification database
and those licensees and registrants that do not comply with the proposed regulation.

Impact on Jobs/New Businesses: The Board has determined that this regulatory
proposal will not have any impact on the creation of jobs or businesses or the elimination
of jobs or existing businesses or the expansion of businesses in the State of California.

Cost Impacts on Representative Private Persons or Businesses: The current processing
fees associated with LiveScan fingerprinting are $32.00 for DOJ and $24.00 for FBI, with
some Live Scan agencies charging additional fees for “rolling” fingerprints and/or
administrative processing. Applicants are responsible to pay all fees associated with the
fingerprint process. The board estimates that there are approximately 29,578 licensees
that have not been fingerprinted through the DOJ. Additionally, the Board estimates that
there are a further 5,000 licensees that have submitted fingerprints with DOJ using
rolling fingerprints (Hard cards) before the use of the LiveScan process was widely used.
These licensees and registrants would also have to complete a state and federal level
criminal offender record information search through DOJ in order to have an electronic
record in the DOJ database.

Effect on Housing Costs: None

EFFECT ON SMALL BUSINESS

The Board has determined that the proposed regulations would not affect small businesses.
This proposed regulation would only affect individuals for whom an electronic record of his or
her fingerprints does not exist in the DOJ criminal offender record identification database and
those licensees and registrants that do not comply with the proposed regulation.

There are approximately 750 vendors statewide who provide fingerprinting services. There
should be no initial or ongoing cost impact upon the vendors because they are already equipped
to provide the service and the fingerprinting requirement will be staggered and extended over
the licensees' renewal periods (biennial cycle).

CONSIDERATION OF ALTERNATIVES

The Board must determine that no reasonable alternative it considered to the regulation or that
has otherwise been identified and brought to its attention would either be more effective in
carrying out the purpose for which the action is proposed or would be as effective and less
burdensome to affected private persons than the proposal described in this Notice.

Any interested person may present statements or arguments orally or in writing relevant to the
above determinations at the hearing provided for in this Notice.

CONTACT PERSON

Inquiries or comments concerning the proposed rulemaking action may be addressed to:

Name: Tracy Rhine

Address: 1625 North Market Blvd., Suite S200
Sacramento, CA 95834

Telephone: 916-574-7847



Fax: 916-574-8625

Email: tracy_rhine@dca.ca.gov
OR
Name: Christy Berger
Address: 1625 North Market Blvd., Suite S200
Sacramento, CA 95834
Telephone: 916-574-7834
Fax: 916-574-8625
Email: christy_berger@dca.ca.gov

AVAILABILITY OF INITIAL STATEMENT OF REASONS AND INFORMATION

The Board has prepared an Initial Statement of Reasons for the proposed action and has
available all the information upon which the proposal is based.

TEXT OF PROPOSAL AND AVAILABILITY OF MODIFIED TEXT

Copies of the exact language of the proposed regulations and of the initial statement of reasons,
and all of the information upon which the proposal is based, may be obtained upon request from
the Contact Person listed above.

If the regulations adopted by the Board differ from and are substantially related to the action
proposed, the text of the proposed regulations with changes clearly indicated will be made
available to the public for 15 days prior to the date of adoption.

AVAILABILITY AND LOCATION OF THE FINAL STATEMENT OF REASONS AND
RULEMAKING FILE

All of the information upon which the proposed regulations are based is contained in the
rulemaking file, which is available for public inspection by contacting the Contact Person named
below.

You may obtain a copy of the Final Statement of Reasons, once it has been prepared, by
making a written request to the Contact Person named above (or by accessing the Web site
listed below).


mailto:tracy_rhine@dca.ca.gov
mailto:christy_berger@dca.ca.gov

WEBSITE ACCESS

Materials regarding this proposal can be found at www.bbs.ca.gov.
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