TITLE 16. BOARD OF BEHAVIORAL SCIENCES
DEPARTMENT OF CONSUMER AFFAIRS

PROPOSED LANGUAGE
Title 16, Division 18, California Code of Regulations
Sections 1845, 1858, 1881, 1886.30 and 1886.40

Proposed amendments to the regulatory language are shown in single underline for text

to be added and single-strikethrough for text to be deleted.

AMEND 81845. UNPROFESSIONAL CONDUCT TO READ AS FOLLOWS:

As used in Section 4982 of the eCode, unprofessional conduct includes, but is not
limited to:

(ea) Failure to provide to the board, as authorized by law, copies of records within 15
days of receipt of the request or within the time specified in the request, whichever
is later, unless the licensee or registrant is unable to provide the records within this
time period for good cause. Good cause includes, but is not limited to, physical
inability to access the records in the time allowed due to illness or travel, or inability
to obtain the necessary patient release authorization, if applicable. This subsection
shall not apply to a licensee or registrant who does not have access to, and control
over, medical records.

(fb) Failure to cooperate and participate in any board investigation pending against the
licensee or registrant. This subsection shall not be construed to deprive a licensee,
registrant, or a consumer of any rights or privilege guaranteed by the Fifth
Amendment to the Constitution of the United States, or any other constitutional or
statutory rights or privileges. This subsection shall not be construed to require a
licensee or registrant to cooperate with a request that would require the licensee,
registrant, or a consumer to waive any constitutional or statutory rights or privilege
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or to comply with a request for information or other matters within an unreasonable
period of time in light of the time constraints of the licensee’s or registrant’s
practice. Any exercise by a licensee or registrant of any constitutional or statutory
rights or privilege shall not be used against the licensee or registrant in a regulatory
or disciplinary proceeding against the licensee or registrant.

(gc) Failure to report to the board within 30 days any of the following:

(1) A conviction of any felony or misdemeanor, which is not subject to Health &
Safety Code sections 11357(b), (c), (d), (e) or 11360(b). A conviction includes
any verdict of guilty, or plea of guilty or no contest.

(2) Any disciplinary action taken by another licensing entity or authority of this state
or of another state or an agency of the federal government or the United States
military.

(hd) Failure to provide, within 30 days of a request, documentation to the Board
regarding the arrest of the licensee or registrant, except for records of convictions
or arrests protected under Penal Code section 1000.4, or Health and Safety Code
sections 11361.5 and 11361.7.

(ie) Failure or refusal to comply with a court order, issued in the enforcement of a
subpoena, mandating the release of records to the board.

NOTE: Authority cited: Sections 4980.60 and 4990.20, Business and Professions
Code. Reference: Sections 49806-03; 4980.60 and 4982, Business and Professions
Code; Sections 1000.4-and-11166, Penal Code; and Sections 11357, 11360, 11361.5
and 11361.7, Health and Safety Code;-and-Section-15630,Welfare-and-nastitutions
Code.

AMEND §1858. UNPROFESSIONAL CONDUCT TO READ AS FOLLOWS:

As used in Section 4989.54 of the eCode, unprofessional conduct includes, but is not
limited to:

(a) Impersonates a licensee or allows another person to use his-er-her their license.

(eb) Failure to provide to the board, as authorized by law, copies of records within 15
days of receipt of the request or within the time specified in the request, whichever
is later, unless the licensee or registrant is unable to provide the records within this
time period for good cause. Good cause includes, but is not limited to, physical
inability to access the records in the time allowed due to illness or travel, or inability
to obtain the necessary patient release authorization, if applicable. This subsection
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shall not apply to a licensee or registrant who does not have access to, and control
over, medical records.

(éc) Failure to cooperate and participate in any board investigation pending against the
licensee or registrant. This subsection shall not be construed to deprive a licensee,
registrant, or a consumer of any rights or privilege guaranteed by the Fifth
Amendment to the Constitution of the United States, or any other constitutional or
statutory rights or privileges. This subsection shall not be construed to require a
licensee or registrant to cooperate with a request that would require the licensee,
registrant, or a consumer to waive any constitutional or statutory rights or privilege
or to comply with a request for information or other matters within an unreasonable
period of time in light of the time constraints of the licensee’s or registrant’s
practice. Any exercise by a licensee or registrant of any constitutional or statutory
rights or privilege shall not be used against the licensee or registrant in a regulatory
or disciplinary proceeding against the licensee or registrant.

(ed) Failure to report to the board within 30 days any of the following:

(1) A conviction of any felony or misdemeanor, which is not subject to Health &
Safety Code sections 11357 (b), (c), (d), (e), or 11360 (b). A conviction
includes any verdict of guilty, or plea of guilty or no contest.

(2) Any disciplinary action taken by another licensing entity or authority of this state
or of another state or an agency of the federal government or the United States
military.

(fe) Failure to provide, within 30 days of a request, documentation to the Board
regarding the arrest of the licensee or registrant, except for records of convictions
or arrests protected under Penal Code section 1000.4, or Health and Safety Code
sections 11361.5 and 11361.7.

(gf) Failure or refusal to comply with a court order, issued in the enforcement of a
subpoena, mandating the release of records to the board.

NOTE: Authority cited: Sections 4989.18 and 4990.20, Business and Professions
Code. Reference: Sections 4989.18 and 4989.54, Business and Professions Code;
Section 1000.4, Penal Code; and Sections 11357, 11360, 11361.5 and 11361.7, Health
and Safety Code.

AMEND §1881. UNPROFESSIONAL CONDUCT TO READ AS FOLLOWS:

As used in Section 4992.3 of the Ceode, unprofessional conduct includes, but is not
limited to:
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(ba) mpersenates-Impersonating a licensee or whe-alews allowing another person to
use his-er-her their license.

(hb) Permits-Permitting a person under his-er-her their supervision or control to perform
or permits-permitting such person to hold himsel-or-herself themselves out as
competent to perform professional services beyond the level of education, training
and/or experience of that person.
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(gc) Failure to provide to the board, as authorized by law, copies of records within 15
days of receipt of the request or within the time specified in the request, whichever
is later, unless the licensee or registrant is unable to provide the records within this
time period for good cause. Good cause includes, but is not limited to, physical
inability to access the records in the time allowed due to illness or travel, or inability
to obtain the necessary patient release authorization, if applicable. This subsection
shall not apply to a licensee or registrant who does not have access to, and control
over, medical records.

(¥d) Failure to cooperate and participate in any board investigation pending against the
licensee or registrant. This subsection shall not be construed to deprive a licensee,
registrant, or a consumer of any rights or privilege guaranteed by the Fifth
Amendment to the Constitution of the United States, or any other constitutional or
statutory rights or privileges. This subsection shall not be construed to require a
licensee or registrant to cooperate with a request that would require the licensee,
registrant, or a consumer to waive any constitutional or statutory rights or privilege
or to comply with a request for information or other matters within an unreasonable
period of time in light of the time constraints of the licensee’s or registrant’s
practice. Any exercise by a licensee or registrant of any constitutional or statutory
rights or privilege shall not be used against the licensee or registrant in a regulatory
or disciplinary proceeding against the licensee or registrant.

(se) Failure to report to the board within 30 days any of the following:

(1) A conviction of any felony or misdemeanor, which is not subject to Health &
Safety Code sections 11357 (b), (c), (d), (e), or 11360 (b). A conviction includes
any verdict of guilty, or plea of guilty or no contest.

(2) Any disciplinary action taken by another licensing entity or authority of this state
or of another state or an agency of the federal government or the United States
military.

(tf) Failure to provide, within 30 days of a request, documentation to the Board
regarding the arrest of the licensee or registrant, except for records of convictions or
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arrests protected under Penal Code section 1000.4, or Health and Safety Code
sections 11361.5 and 11361.7.

(uq) Failure or refusal to comply with a court order, issued in the enforcement of a
subpoena, mandating the release of records to the board.

Note: Authority cited: Section 4990.20, Business and Professions Code. Reference:
Sections 4990.20, 4992.3,-4992.33 and 4996.11, Business and Professions Code;
Sections 1000.4 and-11166, Penal Code; and Sections 11357, 11360, 11361.5 and
11361.7, Health and Safety Code;-and-Section-15630,Welfare-and-nstitution-Code.

AMEND 81886.30. CITATION FACTORS TO READ AS FOLLOWS:

(a) In assessing an administrative fine or issuing an order of abatement, except for
violations of the Confidentiality of Medical Information Act as provided in subsection
(b), the executive officer of the board shall give due consideration to the following
factors:

(&l) The gravity of the violation.

(b2) The good or bad faith exhibited by the cited person.

(e3) The history of previous violations of the same or similar nature.

(d4) Evidence that the violation was or was not willful.

(eb) The extent to which the cited person has cooperated with the board's
investigation.

(f6) The extent to which the cited person has mitigated or attempted to mitigate any
damage or injury caused by the violation.

(g7) Any other factors as justice may require.

(b) In assessing an administrative fine or issuing an order of abatement for violations of
the Confidentiality of Medical Information Act (commencing with section 56 of the Civil
Code), the executive officer of the board shall consider the factors listed in section
56.36(d) of the Civil Code.

NOTE: Authority cited: Sections 125.9, 148, 149, 4980.60 and 4990.20, Business and
Professions Code; and Section 56.36, Civil Code. Reference: Sections 125.9, 148 and
149, Business and Professions Code; and Section 56.36, Civil Code.

AMEND 8§1886.40. AMOUNT OF FINES TO READ AS FOLLOWS:

(a) For purposes of this section, a “citable offense” is defined as any violation of the
statutes and regulations enforced by the Board of Behavioral Sciences, including
Chapters 13, 13.5, 14, and 16 of Division Two of the Business and Professions
Code, and-Title 16, Division 18, California Code of Regulations, and the
Confidentiality of Medical Information Act (commencing with section 56 of the Civil

Code).
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(b) The fine for violating the Confidentiality of Medical Information Act shall not exceed
the amount specified in section 56.36 of the Civil Code.

(bc) The executive officer of the board may assess fines for citable offenses which shall
not exceed two thousand five hundred dollars ($2,500) for each investigation
except as otherwise provided in this section. The executive officer shall not
impose any duplicate fines for the same violation.

(ed) The executive officer of the board may assess fines for citable offenses which shall
not exceed five thousand ($5,000) for each investigation if the violation or count
includes one or more of the following circumstances:

(1) The cited person has a history of two or more prior citations for similar violations,
except for citations withdrawn or dismissed after appeal.

(2) The citation involves multiple violations that demonstrate a willful disregard of the
statutes or regulations.

(3) The citation is for a violation or violations involving a minor, elder or dependent
adult, or a person with a physical or mental disability as defined in Section 12926
of the Government Code.

(4) The citation involves unlicensed practice.
(5) The citation involves an unlawful or unauthorized breach of confidentiality.

(6) The citation is for failure to submit fingerprints to the Department of Justice as
required by the Board.

(de) The executive officer of the board may assess fines which shall not exceed five
thousand dollars ($5,000) for each violation or count if the violation or count
involves fraudulent billing submitted to an insurance company, the Medi-Cal
program, or Medicare.

NOTE: Authority cited: Sections 125.9, 148, 149, 4980.60, 4989.18 and 4990.20,
Business and Professions Code; and Section 56.36, Civil Code. Reference: Sections
123-125-125.9, 1%6—]:41— 148, 149, 480, 702, 651,-654-2,+703,+#28,-4980, 4980.02,
4980.30, 49804 080.44-4980.45,4980.46,-4980.48,-4982, 4982.25, 49844987 7;
4987—8—4988—4988—1— 4989 10, 4989 12, 4989.14,4989.20,4989.22,-4989.24,-4989.26.
4989.28.-4989.34,4989.54, 4992.3, 4992.36, 4996, 4996.5, 4996.7,-4996-8,-4996.9,
4_9_9_6_]:6_ 4006 _ g 4004 ) )

4999.20, 4999 24, 4999 30 4999 4999 4 ) )
4999.54.4999.58.4999.60; 4999 90 4999 124 and 4999 128 4999—7—6 Busmess and
Professions Code; Section 56.36, Civil Code; and Section 15630, Welfare and
Institutions Code.
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